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NEW WORLD MIGRATION

Migratory flows are not only a product of the century that has just ended. However from the second world war we can distinguish three phases of migration: the first flow of people were made by east Europeans, that refused to return to their home country, because of the advent of communism. This helped to identify migrants with people persecuted.

A second flow of migrants from developing countries interested just marginally industrialized: people fled not because of persecutions, but because of an objective and generalised situation caused from colonial conflicts, civil war or other internal problems.

In the third flow, which began in the ’80, movements of persons preserved the character of massive movements caused by objective and generalised situations, but with an increasing importance of the phenomena, on both numerical and geographical levels. So it has become a matter of growing concern to Governments, civil society, international and intergovernmental organisations.

Estimates of the different categories of migrants, taken from the Special Report on the Human Rights of Migrants, suggest that a total of between 120 and 130 million people are outside their countries of origin. The International Labour Organisation (ILO) estimates that between 70 and 80 million of these are so-called "migrant workers", while the Office of the United Nation High Commissioner for Refugees (UNHCR) reports that there are 21,5 million refugees and reckons that there are 30 million displaced persons.

There are massive movements of migrants towards the North, but there is more and more movement between the countries of the South. Women and children account for more than half of the refugees and internally displaced persons, and, as stated in the Special Report on the Human Rights of Migrants, their proportion is increasing in the case of the other categories of migrants, including migrant workers.

WHAT IS A MIGRANT?

Migration occurs for a variety of reasons: people are unable to remain in their own countries mainly because of poverty and because they cannot earn a living for themselves or their family; because of civil conflicts and insecurity, or persecution for reasons of race, ethnic origin, religion, language or political views. An increasing phenomenon of migration flows show that migration is not always a voluntary process, but sometimes it takes place in precarious and fraudulent conditions, that violate the human rights of migrants involved.

The general term "migrant" is not defined in either international law or policy, but there are some official definitions of certain categories of migrants, such as "migrant worker" or "refugee".

The convention and the protocol relating to the status of refugees define them as a person outside his or her country of origin (or habitual residence in the case of stateless persons) and who, “owing to a well-founded fear of being persecuted for reasons of race, religion, nationality, membership of a particular social group or political opinion, is unable or unwilling to avail himself of the protection of that country”.

In Art. 2 of the UN convention on the protection of all migrant workers and members of their family the term “migrant worker” is referred to as a “person who is to be engaged, is engaged or has been engaged in a remunerated activity in a State of which he or she is not a national”. This definition includes undocumented workers who enjoy certain rights recognised in the third part of the convention.

The UN special rapporteur on the human rights of migrants in her 2000 report gives a basic definition of migrants, for the purpose of strengthening the protection of their human rights, as:

persons who are outside the territory of the state of which they are nationals or citizens, are not subjected to its legal protection and are in the territory of another state;

persons who do not enjoy the general legal recognition of their rights which is inherent in the granting by the host state of the status of refugee, permanent resident or naturalised person or of similar status;

persons who do not enjoy either general legal protection of their fundamental rights by virtue of diplomatic agreements, visas or other agreements.

THE SITUATION OF ILLEGAL MIGRANTS

A lack of specific information in countries of origin about migration rules in countries of destination, together with unemployment and problems with access to health care and education, make migrants in the position to see illegal migration as the only solution. In this situation the risk of falling into the hands of organised crime networks, that smuggle and traffic in persons, is high and makes them a particularly vulnerable group. 

Illegal migrants should not just be seen as people trying to cross borders of State. Often migrants cross the border legally, but instead of going back to their country of origin, they settle in the host State, becoming therefore illegal migrants.

The problem of smuggling of migrants and trafficking in persons was recently taken more into consideration by two protocols, that supplement the UN convention against transnational organised crime: purpose of those instruments is to prevent and combat those phenomena, that not only entail severe costs for the international community, particularly for those states that are called upon to rescue and to provide medical care, food, housing and transportation for the migrants; but moreover endanger the lives of the migrants involved, and often force them into criminal activities, such as debt bondage or servitude, in order to pay for the passage. We do not have to forget that often the victims of this human trafficking are the most vulnerable social groups - women and children.

Trafficking itself and the exploitation it involves, including lack of choice of type of work, humiliation, physical and mental-ill treatment, recruitment for the sex industry, death threats, coercion and fraud, have extremely serious consequences for the individual. At the mercy of trafficker or employers of no scruples, migrants, even if their situation is akin to slavery or forced labour, rarely seek justice for fear of exposure and expulsion, and in many States they have no right of appeal against administrative decisions which affect them.

WHICH PROTECTION?

As a common principle in international law, every sovereign nation has the power, as inherent in its sovereignty and essential to its self-preservation, to forbid the entrance of foreigners to its territories, or to admit them only in such cases and upon such conditions as it may see fit to prescribe. If such conditions are unfit the State has also the right to expel them.

From the Universal Declaration of Human Rights a special attention of the international community has been given to the respect and protection of human rights. There are many instruments stating that countries do not have to refuel, expel or extradite persons persecuted in their country of origin.

To give a few example, Art. 14 of the Universal Declaration on Human Rights state that “everyone has the right to seek and to enjoy in other countries asylum from persecution”, but “this right may not be invoked in the case of prosecutions genuinely arising from non-political crimes or from acts contrary to the purposes and principles of the United Nations”.

Another international instrument, the UN Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, states in Art. 3 that: “No State Party shall expel, return or extradite a person to another State where there are substantial grounds for believing that he would be in danger of being subjected to torture”.

The problem is to see if these instruments, that provide basic human rights principle and are directed to human beings, should also create an obligation for States. Furthermore we have to see if in this respect there is a customary international law, that will consequently bind the international community, or /and if there are treaties, that are bounding for the single contracting States, in the field of Migrant Human Rights, and which kind of protection they grant to them.

CUSTUMARY LAW

In 1954 the States participating in the Conference on the Status of Stateless Persons unanimously expressed the view that the non-refoulement provision, contained in the UN Convention relating to the Status of Refugees, was “an expression of the general accepted principle” of non return. For that reason it was considered unnecessary to include an equivalent article for the stateless persons.

The principle of non-refoulement has since been reiterated and refined, and its violations protested by UNHCR and States. The universality of the principle has also been a constant emphasis of other international instruments, including declarations, recommendations and resolutions at both international and regional levels.

Today the principle of non-refoulement forms part of a general international law. State practice since 1951 is persuasive evidence of the concretisation of a customary rule, even in the absence of any formal judicial pronouncement.

The fact that refoulement may be permitted in some circumstances does not deny the principle, but rather indicates the boundary of discretion. Where States do claim not to be bound by any obligation, their arguments either dispute the status of the individuals in question, or invoke exceptions to the principle of non-refoulement, particularly on the basis of threats to national security, which appears to be left very much to the judgement of the States authorities.

However the views of States and to some extent to their practice indicate a contingent dimension to the principle of non-refoulement. Reservations with respect to the security aspects of mass influxes have not stopped since they were formally recognised in the UN Declaration on Territorial Asylum in 1967.

The recent praxis of States has frequently included the protection of persons fleeing situations of grave and urgent necessity, even if States resist formally classifying such persons as refugees when outside the terms of the Convention, and do not accept any obligation to grant them asylum or provide any particular durable solution. The practice shows that States commonly accord refuge in such cases, and thereby confirm essential humanitarian principles and international solidarity.

The fact that the principle of non-refoulement is a bounding international rule, does not involve an obligation for the States to grant asylum or admission at people seeking for it: the practice of States in this respect is clear.

TREATIES

The UN Convention Relating to the Status of Refugees

In the Convention miss a disposition stating the right for the refugee to obtain admission to the country of refuge. The question arising with territorial asylum is considered as a matter belonging to the State and not to the individual. There is not a norm in the Convention that bounds the contracting States to grant asylum or receive the refugees seeking for protection. Which are then the obligations of States according to the Convention?

First, Art.31 seems to show a sort of temporary admission for refugees: the host State has the prohibition to impose penalties on account of the illegal entry or presence of refugees who, coming directly from a territory where their life or freedom was threatened, present themselves without delay to the authorities and show good cause for their illegal entry or presence.

Furthermore Art.32 prohibits the expulsion of refugee lawfully resident in the State of refuge save on grounds of national security or public order. The expulsion shall be only in pursuance of a decision reached in accordance with due process of law and the refugee shall be allowed to submit evidence to clear himself, to appeal and be represented before the competent authority.

Art.33 is the fundamental rule and contains the principle of non-refoulement: the prohibition for States to expel or return the refugee to the frontiers of territories where his life or freedom would be threatened. 

The principle of non-refoulement is not an absolute principle. National security and public order, for example, have been recognised as potential justifications for derogation. Art. 33 expressly provides that the benefit of non-refoulement may not be claimed by a refugee, “whom there are reasonable grounds for regarding as a danger to the security of the country…or who, having been convicted by a final judgement of a particularly serious crime, constitutes a danger to the community of that country”.

Sometimes States claim the territorial application of the principle of non-refoulement as a justification to refuse their international obligation under the Convention. A similar problem was brought to the attention in domestic litigation arising out of the Haitian interdiction programme.

Beginning with September 1981, the US Coast Guard regularly interdicted Haitians and returned them to their country of origin, initially with a form of screening and guarantees for the non return of those found to be refugees. In May 1992 President Bush decided to continue interdiction and repatriation, that was suspended after the military coup against the democratically elected government of Haiti, but without offering the possibility of screening in for those who might qualify as refugee.

The US Supreme Court in its 1993 decision in Sale, Acting Commissioner, INS v. Haitian Centres Council, ruled that neither domestic law, nor Art.33 of the 1951 Convention limited the power of the President to order the Coast Guard to repatriate undocumented aliens, including refugees, on the high seas. The fact that prohibition against non-refoulement applies only to refugees within State territory, is contrary to the principle of non-refoulement, core element of which is the prohibition of return “in any manner whatsoever” of refugees to country where they may face persecution.

The question of Displaced Persons

The problem of displaced persons has been a matter of concern in recent years. People search refuge from serious situations in their country of origin. The relation with their country is not completely interrupted for a lack of international protection of the single human beings, but just temporary interrupted for a situation of violence, generalised danger or economic problems. While the refugees risk a personal persecution, the displaced persons risk as a group. They are defined as “economic refugees”.

Their position in international law has not yet been defined. The definition given in the Convention for Refugees is not wide enough to include displaced person, even if part of the doctrine thinks that the provision of art.33 of the Convention should be applied as a general principle in international law.

A wider definition of refugees was adopted in the Convention governing the specific aspects of Refugees Problems in Africa from the Organisation of African Unity in 1969: art.1 paragraph 2 state that the term refugee “shall also apply to every person who, owing to external aggression, occupation, foreign domination or events seriously disturbing public order in either part or the whole of his country of origin or nationality, is compelled to leave his place of habitual residence in order to seek refuge in another place outside his country of origin or nationality”. 

If the praxis regarding displaced persons is observed, a trend of the host States to refuse entrance at massive flows can be noted, considering that the necessity of individual fear of being persecuted, necessary for the application of the Refugees Convention rule, is not exceeded.

A case brought recently to the attention of the world was the case of Tampa’s boat people. 460 boat people were rescued in the high sea from a Norwegian vessel, that wanted to drop them off on the Australian coast. The Australian authorities refused to accept these asylum seekers arguing that they were not refugees at the time, because not already assessed, but simply illegal arrivals. Furthermore the fact that there were no Australian citizens on board and that the vessel was Norwegian, didn’t bound the Country to receive them.

The other instruments

Protocol to prevent, suppress and punish Trafficking in persons: the legal status of trafficked persons and whether they would eventually be returned to their countries of origin has been a matter of concern in the negotiations of the Protocol. Generally, developed countries to which persons are often trafficked have taken the position that there should not be a right for the persons to remain in their countries as this would provide an incentive both for trafficking and illegal migration. Countries whose nationals were more likely to be trafficked wanted as much protection and legal status for trafficked persons as possible. 

In the Convention migrants are considered in a situation of  “forced migration”. For the definition given in the Protocol, trafficking in persons is the recruitment made “by means of the threat or use of force or other form of coercion, of abduction, of fraud, of deception, of the abuse of power or of a position of vulnerability or of the giving or receiving payments or benefits to achieve the consent of a person having control over another person for the purpose of exploitation”. The consent of minors is considered always irrelevant, as well as the consent of victim where any of the means of coercion or abduction have been used.

In addition to taking action against traffickers, the Protocol requires states that ratify it to take some steps to protect and assist trafficked persons. Trafficked persons would be entitled to confidentiality and have some protection against offenders, both in general and when they provide evidence or assistance to law enforcement or appear as witnesses in prosecutions or similar proceedings. Some social benefits, such as housing, medical care and legal or other counselling are also provided for.

Special attention is given to the situation of trafficked children: from protecting and ensuring all their rights such as education and health care, to locations for their families, as well as ensuring sensitive and appropriate measures are taken to reconcile the child with its family.

The State, of which a victim of trafficking in persons is a national or in which the person had the right of permanent residence at the time of his entry into the territory of the receiving State, shall facilitate and accept with regard for the safety of that person his return, that shall be preferably voluntarily.

The High Commissioner for Human Rights has expressed the view that “safe and, as far as possible, voluntary return must be at the core of any credible protection strategy for trafficked persons. A failure to provide for safe (and to the extent possible) voluntary return would amount to little more than an endorsement of the forced deportation and repatriation of trafficked persons.  When trafficking occurs in the context of organised crime, such an endorsement presents an unacceptable safety risk to victims”.

Protocol to prevent the Smuggling of Migrants, by land, sea and air: in Art.3 of the Protocol “smuggling of migrants” is defined as “the procurement, in order to obtain, directly or indirectly, a financial or other material benefit, of the illegal entry of a person into a state party of which the person is not a national or a permanent resident”.

Great importance has been given to the protection of the human rights of migrants: the text although born supplementing the Convention against Transnational Organised Crime, gives the necessary means to prevent the flows of illegal migrants. 

A great protection for the migrant is the guaranty of no penal punishment for the illegal migration in itself. The dispositions of the Convention leave contracting States free to control and punish illegal migration, when, for example, people counterfeit documents.

Governments are required to aid and accept, without delay, the return of smuggled migrants who are nationals of their territories or previously had the right to reside there. They will also verify whether a smuggled person is a national of their territory and issue travel documents needed for that person to return.

For the first time the obligation of readmission is provided in a multilateral treaty: from one side the treaty confirms the characteristics of the interest protected from the norms, but from the other side it define how the co-operation efforts to criminalize the migration organised crime networks should necessarily include migration politics and readmission as a reaction to the illegal entry of foreigners.

It is essential to acknowledge that increasing numbers of asylum-seekers and refugees are transported by means, which fall within the definition of migrant smuggling. The principle of non-refoulement, which is the core of international refugee protection, must be explicitly upheld in such situations. The illegality of entrance into, or presence on, the territory of a State should not adversely affect a person’s claim for asylum.  Smuggled migrants should be given full opportunity to make a claim for asylum or to present any other justification for remaining in the country.  

International Convention for the Protection of the Rights of All Migrant Workers and Member of their Family: in December 1990, the General Assembly adopted the Convention that establishes the basic human rights of migrant workers. The main thrust of the Convention is that persons, qualified as migrant workers under its provisions, are entitled to enjoy their human rights regardless of their legal status. 

The Convention provides that States must respect the basic human rights of all migrant workers. They must also prevent clandestine migration for employment and stop manpower trafficking activities. Furthermore, States must declare and pursue a policy to secure equality of treatment in respect of matters such as employment and occupation, social security, and trade union and cultural rights.

In Art 22 and 56 the Convention addresses the issue of expulsion and arbitrary expulsion of migrant workers when, for example, an employment contracts ends. Measures of collective expulsion are expressly prohibited: an expulsion decision must also be taken by the competent authority in accordance with law and only for reasons defined in the national legislation of the State of employment.

Paragraph 4 of Article 22 requires that, except where a final decision has been pronounced by a judicial authority, "the person concerned shall have the right to submit the reason he or she should not be expelled and to have his or her case reviewed by the competent authority, unless compelling reasons of national security required otherwise".  Migrant workers have also the right to return home if they wish so.

LEGALISE OR DEPORT?

The meaning of the word “asylum” is assumed by those who use it, but its content is rarely explained. However the protection granted to a foreign national against the exercise of jurisdiction by another State, is the heart of the institution. Protection must nevertheless be distinguished in its international law and municipal aspects. In international law protection is founded either in an exercise of territorial jurisdiction or on a treaty or some regional or local custom.

Not only the UN Convention of Refugees, but any other instrument provides an explicit obligation for the States to concede asylum. The Universal Declaration on Human Rights states just the right of the single individual to seek and enjoy in other countries asylum from persecution. The ’67 General Assembly Declaration on Territorial Asylum affirms in Art.1 that “asylum granted by a State…shall be respected by all other States”, but adds then that “it shall rest with the State granting asylum to evaluate the grounds for the grant of asylum”.

The Declaration recommends that States should base their asylum practice upon the principles declared, but it stresses throughout the sovereign competence aspect of territorial asylum and reaffirms the position of each State as sole judge of the grounds upon which it will extend such protection. Art.2 however, acknowledges that the plight of persecuted persons remains of concern to the international community, and that where a State finds difficulty in granting or continuing to grant asylum, other States shall consider, in a spirit of international solidarity, measures to lighten the burden.

Most of the States decide to give people needing humanitarian refuge a temporary licence to stay in the land. At the same time States exclude that this admission could be understood as a right for asylum. The idea of temporary asylum or admission, or residence pending movement to another country has also figured in a number of international instruments as an alternative to refoulement.

In 1979 Session, the Executive Committee stressed the humanitarian obligation of coastal States “to allow vessels in distress to seek haven in their waters and to grant asylum, or at least temporary refuge” to those on board seeking it. Similarly it noted that in case of large-scale influx, persons seeking asylum should always receive at least temporary refuge, and that State faced with a large scale mass influx, should as necessary and at request of the State concerned receive immediate assistance from other State in accordance with the principle of equitable burden-sharing.

Experience shows that solutions, particularly in large-scale population movements, vary in complexity, duration and attendebility. The practice of temporary protection, at least in Europe, is explicitly promised on eventual return, by contrast with the South East Asian model of temporary refuge, which was initially premised on third country resettlement, and only later joined by voluntary or involuntary repatriation. The European version of temporary protection also distinguishes itself by being linked to admission to State territory, rather than to camps, while temporary refuge was contingent guarantees by others that the State providing refuge would not pay the costs, and would not bear any residence burden.

The plight of searching for asylum or temporary protection has been a dominant theme on the international agenda, but State practice nevertheless permits only one conclusion: the individual still has no right to be granted asylum or any other temporary refuge. The right still appertains to States and the correlative duty, if any, is that which obliges other States to respect the grant of asylum, as any territorial exercise of territorial jurisdiction.

The right itself is in the form of a discretionary power: the State has discretion whether to exercise its right, as whom it will favour, as to the form and content. Save in so far as treaty or other rules confine its discretion, for example by requiring the extradition of war criminals, the State remains free to grant asylum or temporary refuge to any person or group it deems fit. It is likewise free to prescribe the condition under which are to be enjoyed.

It may thus accord the right to permanent or temporary residence, it may permit or decline the right to work, or confine migrants to camps, dependent on international assistance pending some future solution, such as repatriation or resettlement.

There is no necessary connection between non-refoulement and admission or asylum. In international law as well as in national practice, the discretion to grant asylum or temporary refuge, and the obligation to abide by non refoulement remain divided, even as they are linked by the common definition standards of well-founded fear or risk of torture or other relevant harm.

RELEVANT SITES

· www.unhchr.ch  

· www.unhcr.ch  

· www.undcp.org  

· www.iom.int  

· www.amnesty.org  
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